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plans, whereby parents would be given tax credits or vouchers out of public tax funds
which they could use to defray the expenses of educating their children either at
public or private schools of their choice. (Note that white parents in the South could
benefit from such a plan by using public funds to send their children to free private
schools for whites only.) The argument here was that parents were entitled to public
support for the education of their children, and they should be free to decide what
kind of school they would send their children to with such support.
Seeing the success of direct aid to private higher institutions from federal and
state funds (New York State began to give all private colleges and universities a money
grant for each degree granted), the private school forces turned openly to seek direct
aid. Pennsylvania led the way in 1968 with a law that would use public funds to pay
part of the salaries of private school teachers in certain nonreligious subjects: modern
languages, mathematics, physical sciences, and physical education. In 1969 Con-
necticut and Rhode Island followed suit; seven other states turned down similar
proposals; and twenty-two were still debating. These laws for "purchase of services"
were immediately tested in the courts.
In June 1971 the Supreme Court declared in two 8 to 1 decisions that the
Pennsylvania and Rhode Island laws were unconstitutional, because the state aid given
to church-related schools violated the First Amendment's guarantee of the separation
of church and state. In a succinct historical statement going back to the Everson case,
Chief Justice Warren E. Burger summed up the cumulative criteria developed by the
court over many years to test the constitutionality of laws on this subject. "First, the
statute must have a secular legislative purpose; second, its principal or primary effect
must be one that neither advances nor inhibits religion; finally, the statute must not
foster an excessive Government entanglement with religion.'110
Of particular importance is the warning that inserting direct public support for
the teaching process produced a divisive political potential far exceeding that from
support of indirect nonideological services like bus transportation or lunches. It looked
as though another watershed had been reached which would halt a three- to four-
decade trend toward aid for church-related elementary and secondary schools.
Whether the court's decision would diminish or increase the political divisiveness
remained to be seen. The New York State legislature went right ahead to pass a 1971
law that would provide 33 million dollars a year for "secular educational services for
pupils in nonpublic schools." As expected, a federal court promptly declared the law
unconstitutional in January 1972, and even more promptly the governor and legisla-
tors swore they would find some way to aid the parochial schools with state funds.
Significantly, at the higher education level the trend toward public aid seemed to
be gaining. Although in a Maryland case in 1966 the granting of state funds to three
sectarian colleges to construct new buildings was declared unconstitutional, a defini-
tive case was undertaken in Connecticut with the intention of testing the constitu-
tionality of the Higher Education Facilities Act of 1963 which granted federal money
to private institutions, sectarian as well as nonsectarian, for the construction of
10Lemon v. Kurtzman, 403 U.S., 602 (June 28, 1971). See also Early i\ DiCenso 403 U.S., 602
(June 28,1971).